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Castle Point

BOROUGH COUNCIL

REPORT TO THE MEETING OF CABINET - 19 FEBRUARY
2025

PORTFOLIO: STRATEGIC PLANNING- CLLR T COPSEY

REPORT FROM ASSISTANT DIRECTOR, DEVELOPMENT
SERVICES

SUBJECT: BUILDING CONTROL ENFORCEMENT POLICY

1 PURPOSE OF REPORT

1.1 To provide an update on the inspection of the Council’s building control
function by the Building Safety Regulator.

1.2 To adopt the 1SO 9001:2015 LABC Quality Management System
Enforcement Policy’ set out in Appendix 1 as the Council’s Building Control
Enforcement Policy.

2 LINKS TO COUNCIL’S PRIORITIES AND OBJECTIVES

2.1  The Building Control Enforcement Policy, set out in Appendix 1, sets out the
processes, procedures and considerations that are undertaken as part of any
building control enforcement investigation and action. The primary role of this
policy is to secure the health, safety, welfare, convenience and wellbeing of
people in and about buildings as well as environmental protection, which
positively contributes towards achieving elements of the Council’s priorities of
Economy and Growth, Place and Environment.

3 RECOMMENDATION
3.1 Itis proposed that Cabinet RESOLVES

Q) To approve the Building Control Enforcement Policy set out at
Appendix 1.
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(2) To note the letter of contravention received from the Building Safety
Regulator and the Council’s Action Plan to address it.

INTRODUCTION

On 6 November 2024 the Council was notified by the Health and Safety
Executive (HSE) that under the provisions of Section 58Z8 of the Building Act
1984, as amended (the “Act”), the Building Safety Regulator (the Regulator)*
would carry out an inspection of the Council’s statutory building control
functions which is described in the Act as a Building Control Body (BCB).

The Regulator's mandate comes from the Building Safety Act 2022 which
focuses on building structural and fire safety, and was introduced following the
Grenfell Tower disaster, to ensure that BCBs are safely carrying out their
functions and responsibilities. These inspections are allocated by the
Regulator at random and the Council’s BCB is one of the first local authority
BCBs in the country to be audited. Ultimately all BCBs will be inspected by the
Regulator.

The Regulator commenced its inspection of the Council on 2 December 2024.
The inspection audited the Council BCB compliance with the Operational
Standards Rules (“OSRs”)2.

As part of the inspection, officers attended an initial feedback meeting with the
Regulator in early January 2025 during which the Regulator identified a
number of areas for improvement, which would be formally reported to the
Council as its assessment of the formal audit outcome. Immediately following
this meeting officers began the work to resolve those identified compliance
issues.

On 28 January 2025, the Council received the letter set out in Appendix 2.
This letter of contravention identifies the areas in which the Council is required
to improve and gives a deadline of 25 April 2025 to evidence to the Regulator
the action which the Council has taken on each of the points raised.

The Council’'s Action Plan to address the letter of contravention is set out in
Appendix 3.

A letter of contravention is the lowest level of remedy available to the
Regulator and reflects the fact that the improvements required are at the
lower end of the scale. More serious penalties, such as a formal Improvement
Notice, intervention or legal removal of the BCB function from the Council
have not been imposed. The expectation is that the Council will remedy the
issues identified and demonstrate full compliance with the OSRs to the
Regulator, in line with the Action Plan.

1 The Building Safety regulator is part of the HSE https://www.hse.gov.uk/building-safety/regulator.htm
2 https://www.gov.uk/government/publications/building-control-bodies-professional-codes-and-

standards/operational-standards-rules#building-control-functions

2


https://www.hse.gov.uk/building-safety/regulator.htm
https://www.gov.uk/government/publications/building-control-bodies-professional-codes-and-standards/operational-standards-rules#building-control-functions
https://www.gov.uk/government/publications/building-control-bodies-professional-codes-and-standards/operational-standards-rules#building-control-functions
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Completion of the Action Plan must be reported to the Regulator following the
deadline of 25 April 2025. The next Cabinet meeting is scheduled for 19
March 2025 and therefore the Action Plan will be reported to Cabinet at that
meeting so that Cabinet can be assured as to delivery of the Action Plan. Until
then, the Assistant Director, Development Services will continue to keep the
Portfolio Holder, Leader and Deputy Leader fully briefed as to progress.

BUILDING CONTROL ENFORCEMENT POLICY

Sections 58Z — 58710 of the Act set out the provisions that apply to building
control functions delivered by local authorities and registered building control
approvers and allows for the publication of and amendment to OSRS. The
OSRs set particular standards to be met and practices, procedures or
methods to be adopted in exercising building control functions.

The OSRs cover four categories:
e systems and controls

e persons

¢ building control functions

e enforcement and intervention

During the process of providing the information and data requested by the
Regulator, and in discussion with the Regulator in early January 2025, one
key element has been identified in respect of OSR 4.1 which states:

“You must apply a risk-based approach to the use of regulatory intervention
and/or enforcement tools. This means you may need to take action against
the duty holder.”

The Regulator has advised that the Council should have in place a Building
Control Enforcement Policy to enable it to fulfil its obligations under OSR 4.1.
The Council does not currently have a formal policy that stipulates the risk-
based approach that is currently undertaken. Whilst the Council does have a
process that it follows to ensure the safety of buildings, it is essential that the
Council has a policy to inform and regularise this process.

Local Authority Building Control (LABC) already has a template enforcement
policy® which includes all the necessary processes and procedures. This is
known as the ‘ISO 9001:2015 LABC Quality Management System
Enforcement Policy’ (The “LABC Policy”).

It is the intention to utilise the LABC Policy as an existing example of industry
best practice and adopt it as the Council’s Building Control Enforcement
Policy as a measure to seek compliance with the requirements of OSR 4.1.
The LABC Policy will then be further reviewed, in line with the resolution of the

3 https://members.labc.co.uk/sites/default/files/Enforcement%20Policy.pdf

3
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actions set out in the Action Plan, to draft a bespoke policy, specific to this
Council.

It is considered that adopting the LABC Policy will enable the Council as a
BCB to comply with OSR 4.1, which is required by the Act.

As the Regulator has now issued its formal letter following its inspection, it is
imperative that the Council acts swiftly to action the required improvements.

OPTIONS

Option 1: Approve the LABC Policy as the building control enforcement policy
for the Council as an interim measure pending creation of a bespoke policy:
The LABC Policy utilises an existing example of industry best practice and will
beneficially support the statutory function of the Council’s BCB whilst the
Action Plan is being addressed. This is recommended because it is a simple
“off the shelf” solution which the Regulator has indicated would be a sufficient
interim solution.

Option 2: Do not implement any interim measure pending creation of a
bespoke policy: This is not recommended because the LABC Policy is the
template which would form the basis of a bespoke policy in any event, and
leaving the Council without a policy perpetuates the non-compliance.

Option 3: Do nothing: This option is not an option. The letter of contravention
must be complied with, and this involves adoption of an appropriate policy.

Preferred Option: Option 1.
RISK IMPLICATIONS

The Council does not currently have a Building Control Enforcement Policy
which is a requirement of OSRs under the Act. Not putting in place a suitable
policy to address this means that the Council’s BCB is not compliant with the
OSRs and places it at future risk of failing BSR audits, not meeting the 25
April 2025 deadline imposed by the Regulator and having financial or legal
sanctions levied against this failure.

Having a Building Control Enforcement Policy also benefits any members of
the public involved with the service, which has a circa 70% market share, as it
will clearly explain any processes and procedures that can take place. This
will benefit customers by reducing confusion in the process and allowing a
clearly documented and logged process to be followed and reported on.

Overall, this will reduce any confusion around the process, reduce the risk of
failing Regulator inspections and facing any sanctions, as well as reducing
the risk of challenge against the Council on procedural grounds.
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FINANCIAL IMPLICATIONS

The creation of the Building Control Enforcement Policy itself will not have any
financial impacts insofar as the writing of the policy has been covered by
existing resources. However, taking enforcement action has the inherent
potential to incur additional expenditure in both staff time, legal advice and
support, as well as the potential to have to take direct action on site. This will
be kept under constant review to determine whether additional resourcing is
required to ensure continued compliance with the OSRs, or whether this can
be managed within existing resourcing levels.

There are potential financial implications of not adopting the Building Control
Enforcement Policy. As this is a requirement of OSRs under the Act, not
having a policy in place puts the Council at risk of failing future BSR audits
and being subjected to fines for failing to do so.

LEGAL IMPLICATIONS

The proposed Building Control Enforcement policy will help to bring the
function of the Council’s BCB in line with the requirement of OSR 4.1 under
the Act, preventing future sanctions by the BSR for non-compliance.

This will also reduce the risk to the Council of challenges against the actions
of its BCB by having a clear policy which sets out any processes and
procedures that will be followed, allowing a clearly documented and logged
process to be followed and reported on in compliance with the OSRs.

HUMAN RESOURCES IMPLICATIONS

There are no direct human resource implications arising from this report;
however, depending on the generation of work that arises from implementing
this new Building Control Enforcement Policy, there is the potential to require
additional staff resources to manage this.

This will be kept under constant review to determine whether additional
resourcing is required to ensure continued compliance with the OSRs, or
whether this can be managed within existing resourcing levels.

EQUALITY AND DIVERSITY IMPLICATIONS

An Equality Impact Assessment has been completed and found there to be no
impacts (either positive or negative) on protected groups as defined under the
Equality Act 2010.
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Stephen Garner

Assistant Director, Development Services

Background Papers:-

None.

For further information please contact Stephen Garner, Assistant Director,
Development Services on:-

Phone: 01268 882351
Email: SGarner@castlepoint.gov.uk
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Introduction

Building Control has adopted this policy which sets out what individuals,
businesses and others can expect from our Building Control Surveyors whilst

seeking to ensure compliance.

The aim of proper enforcement is to protect the public, the environment and groups such as consumers or

workers, whilst supporting economic progress.

This policy commits us to good enforcement policies and procedures with the sole aim of supporting

compliance.

This document sets out the basic principles followed in enforcing building control legislation in your

Borough Council’s area.

¢ Processing Building Regulations applications.

¢ Inspecting work under construction.

¢ Controlling building demolition and dealing with dangerous structures.

¢ The preparation and enforcement of general and special safety certificates and the enforcement of fire
safety standards, under the Regulatory reform (Fire Safety) Order 2005, for Sports Stadia and

certificated stands in sporting venues.

What is enforcement?

Building Control Services are responsible for using a wide range of Acts of Parliament and Statute Laws.
“Enforcement” means action carried out in the exercise of, or against the background of, these Acts and
Laws. This includes studying documents and reviewing drawings, making inspections of premises to check
compliance with legislation and providing advice to aid compliance - this we term ‘interventions’ since they
are aid to achieving and supporting compliance and aren’t what is traditionally referred to as
‘enforcement’. Local Authority Building Control can also take enforcement actions that escalate through a
staged process that involve more formal correspondence, the issue of legal notices and ultimately

prosecution.

Our enforcement activity is informed by risk assessment to ensure our regulatory efforts and resources are

targeted to be most effective and in the best interests of the public.

LABC Quality Management System L4
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Building Control’s aim is to protect the public, the environment, consumers and workers.

¢ Ensure that we enforce the law in a fair, equitable and consistent manner.

¢ Assist businesses and others in meeting their legal obligations without unnecessary expense.

e Focus on prevention rather than cure.

¢ Take firm action against those who repeatedly offend, or act irresponsibly, or whose actions could cause

serious harm.

Why do we need an enforcement policy?

It is important that our customers, businesses and others who might be affected by enforcement action
have access to a clear statement of what they can expect from our Building Control Surveyors. It also

commits us to following good enforcement policies and procedures.

Our primary role is to secure the health, safety, welfare and convenience of people in and about buildings,

further the conservation of fuel, prevention of waste or misuse of water and protection of the environment.

In addition we support the protection of public health, environmental quality and quality of life by

responding to dangerous structures, emergency incidents and controlling the demolition of premises.

Carrying out enforcement works in an equitable, practical and consistent manner helps to promote a

thriving local economy.

We are committed to these aims, to ensure the health, safety and well-being of all residents, visitors and

workers.

How do we apply this policy fairly?
We are committed to the following principles of fairness:

e Openness - we will be open about how we set about our work and will provide information and advice in
plain language.

¢ Consistency - arrangements are in place to ensure that our Building Control Surveyors take a similar
approach in similar circumstances to achieve similar aims, and that our approach is consistent with
other local authorities and enforcement bodies.

¢ Proportionality - any action we take to secure compliance will be proportionate to the risks to public

health and safety and to the seriousness of any breach.

LABC Quality Management System 5
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¢ Targeted - we will target action on those whose activities result in the most serious risks or least well-

controlled hazards.

How do we decide when to take enforcement action?
Building Control Surveyors will consider several factors before deciding when to act:

o The seriousness of the breach.

o The track record of non-compliance.

¢ The continued risk to health, safety or the environment.
o The effects of non-compliance.

o The likely effectiveness of enforcement choices.

¢ Legislation and guidance issued nationally or locally.

e The need to consult with other authorities and enforcement bodies.

We recognise that most people want to comply with the law. We will, therefore, take care to help them
meet their legal duties but will take firm but fair action against those who act illegally or behave

irresponsibly.

How do we decide what action to take?

No action

If we cannot prove any breaches of legislation then we will take no action other than to tell the relevant
people.

Informal action

Where the act is not serious, the history of compliance is good, confidence in management is high and
where non-compliance will not pose a significant risk to public health, safety or welfare then we will take
informal action. This will result in verbal and/or written advice or warnings. The Building Control Surveyor

will clearly distinguish between legal requirements and elements of good practice.

Formal action

Where there are serious breaches of legislation, a history of non-compliance, lack of confidence in
management, potentially serious effects or where legislation requires it, then we will serve a statutory

notice. We will give an opportunity to discuss the issues unless immediate action is needed.

The time limit on notices will be realistic and we will tell recipients of their rights.

LABC Quality Management System
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What are the penalties for non-compliance?

Failure to comply with a statutory notice will result in Prosecution or Formal Caution or Injunction and

undertaking works in default.

When is it necessary to prosecute?

We will consider prosecuting:

o Where the offence involves a blatant breach of the law.

¢ Where the offence involves failure to comply with a statutory notice or order.

¢ Where the offence results in an imminent risk to public health, safety, or the environment.

o Where there is a failure to correct an identified serious risk within a reasonable time.

e Where there is a history of similar offences.

¢ Where there is obstruction or assault of an surveyor or where an surveyor is given false or misleading

information.

How can | appeal against enforcement action?

Those affected by enforcement decisions have a right of appeal to a Court or Tribunal. Appeals must be
made within a certain time - usually 21 days. We will set out these rights in writing at the same time that we

take action, or serve notice.

You can also ask to discuss the matter with the Building Control Surveyor or their Team Leader, the Building

Control Manager, or you can make a formal complaint against the service.

LABC Quality Management System 7
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Principles of Enforcement
and Supporting Compliance

Building Control standards are enforced having regards to the Regulators
Code, the Code for Crown Prosecutors and (if applicable) the councils
Regulatory Services Enforcement Policy.

This means that the Building Control team will be open, helpful and fair to ensure that any enforcement

action is proportionate to the risks.

Sanctions should change the behaviour of the offender.

Sanctions should ensure that there is no financial benefit obtained by non-compliance.

Sanctions should be responsive and consider what is appropriate for the particular offender and the

particular regulatory issue.

Sanctions should be proportionate to the nature of the offence and harm caused.

Sanctions should aim to restore the harm caused by regulatory non-compliance.

LABC Quality Management System 8
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The Approach to Supporting
Compliance

Prevention

The first step in enforcement is to help prevent contravention of the law by raising awareness and
promoting good practice. Building Control can, on request, or through web pages provide written guidance
on aspects of the law and should be happy to discuss and explain requirements with residents and

businesses alike.

Stage 1 (Intervention) - Informal Action

Best efforts should be taken to resolve any issues where the law may have been broken without issuing
formal notices, or referring the matter to the courts. This is the first option when the circumstances indicate
that a minor offence may have been committed and there is confidence that appropriate corrective action
will be taken. The situation should in writing in a clear manner with an explanation as to why any
recommended remedial work is necessary and over what time-scale it should be completed. When writing
to residents and businesses it’s important that legal requirements are clearly distinguished from

recommendations.

Stage 2 - Written Notice of the impending service of a Notice

If the contravention is not minor Building Control will write to the applicant / agent and / or contractor
advising what work should be undertaken and what action will be taken if contraventions are not removed

within a given period of time (usually 28 days).

Stage 3 - The service of a legal notice

The legislation that Building Control enforces provides for the service of formal notices on individuals,

businesses or other organisations requiring them to meet specific legal requirements.

Where a formal notice is served, the method of appealing against the notice and the time-scale for doing

so will be provided in writing at the same time.

The notice will explain what is wrong, what is required to put things right and what the likely consequences

are if the notice is not complied with.

LABC Quality Management System 9
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In most situations, before formal action is taken, Building Control will provide an opportunity to discuss
matters and hopefully resolve points of difference. However, this may not always be possible where
immediate action is considered necessary, e.g. in the interests of health and safety, or to prevent an

imminent risk to health, or to protect the environment.

Stages 4 & 5 - Prosecution - the last resort

Where the circumstances warrant it, because of the seriousness of the matter or due to repeat offending,
and the alternative actions mentioned previously in this policy are considered inappropriate, then
prosecution may result. This formal prosecution action will be in the first instance, to seek summary
conviction in the Magistrate’s Court following which is formal prosecution action to seek an injunction in a

higher Court.

Building Control will consider the following factors when deciding whether or not to prosecute:

¢ The seriousness and effect of the offence.

o The foreseeability of the offence, or the circumstances leading to it.
¢ The intent of the offender.

¢ The history of offending.

¢ The attitude of the offender.

¢ The deterrent effect of a prosecution, on the offender and others.

e Whether there is enough evidence to prove the offence.

LABC Quality Management System 10
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Additional Notes

A Consistent Approach

Building Control will be consistent in enforcement approach by following the criteria and guidance set

down in relevant legislation and codes of practice.

Building Control will always be objective to ensure that decisions are based on facts and evidence.

Time Limits for Prosecution

The 1991 guidance note stated the law relating to enforcement at the time, and in particular the time limits

controlling prosecutions brought before Magistrates. The guidance is still valid now.

The cases of Hertsmere Borough Council -V- Alan Dunn Building Contractors Ltd [1986] LGR and Torridge
District Council -V- Turner [1991] TLR, provide the law in respect to when a contravention has occurred and
from when the enforcement clock begins. This is particularly necessary insofar as section 127 of the
Magistrates Court Act 1980 (c.43) is concerned, in that:

M ... @ magistrates’ court shall not try an information or hear a complaint unless the information was
laid, or the complaint made, within 6 months from the time when the offence was committed, or the matter

of compliance arose.

This rule is equally applicable to any prosecution or action being considered under other parts of the

legislation that Building Control deals with, for example section 81 of the Building Act 1984 (Demolition).

Accordingly to pursue a financial penalty, under any section of the Acts - except section 35A of the

Building Act (see below) - the action must be laid within 6 months from when the alleged offence occurred.

Where the solution is to remove a contravention then the specified time limit will also run from when the
contravention occurred. As such, to remove a Building Regulation contravention, by way of the service of
an enforcement notice by the application of section 36 of the Building Act, the 12-month time limit to take
action will begin at the time the contravention occurred - not when the contravention was brought to

Building Controls attention.

In the following examples (the list is not exhaustive) the date when the alleged offence was committed is

easily definable:-

(a) Failure to deposit plans or a building notice - the 6 months time limit begins to run from the time

the work commenced.

LABC Quality Management System 11
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(b) Failure to provide a notice about certain stages of work - the 6 months time limit begins from the

date that the notice should have been received and after the work involved has been carried out.

(c) Failure to provide a notice about the demolition of a building - the 6 months time limit begins from

the date that the work commenced.

In other cases - except those to which section 35A of the Building Act 1984 applies - evidence must be laid,

to begin proceedings, within 6 months of the work being completed.

The date of completion of the work can sometimes be difficult to determine, but if the Council is aware that
contraventions have existed for more than 6 months, or there is sufficient doubt about how long the work

has been underway, then prosecutions for a fine are unlikely to succeed.

It is also worth noting that case law directs that time limits for proceedings commence when a part of the
building, which is in contravention, has been completed - not necessarily when all the work has been

completed.

For example a staircase in an office block that is installed at too steep an angle. The staircase may be
structurally complete before the rest of the building work; however, the alleged offence time limit begins at

the time of the completion of the staircase - not upon the completion of all the building work.

The time limits mentioned above have been modified with respect to section 35 of the Building Act 1984,
which was amended by section 13 of the Climate Change and Sustainable Energy Act 2006 and introduced

section 3bA - in particular:

This amendment became effective on 21 August 2006. However, it was unable to be applied until a

designating order was made to identify which regulations would be considered to be a relevant offence.

LABC Quality Management System 12
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On 10 March 2008 amendment regulations (S.I. 2008/671) were made and then laid before Parliament on 13
March 2008. These amendments inserted a new regulation 22A into the Building Regulations which
effectively designated regulations 4 and 6(e) - so far as Part L was concerned - and regulations 4A, 4B, 17C
and 17D(f) to allow section 35A of the Building Act to be applied.

However, regulation 22A only came into force on 6 April 2008 and was not able to be applied

retrospectively.

There was concern that the application of these longer time limits solely to energy performance
contraventions was uneven and, following a consultation process, it was considered that similar time limits

should be applied to all the regulations.

The mechanism for extending the prosecutions time limits, to all provisions of the Building Regulations, was
provided for in the Housing and Regeneration Bill. This became law on 22 July 2008, with the publication of
the Housing and Regeneration Act 2008 (c17) (HERA0S).

Within the HGRAO8 section 317 amended section 35A of the Building Act to allow any contravention of
Building Regulations to enjoy the same time limit freedoms as those introduced for energy conservation

offences.

However, section 317 of the HGRAO8 did not come into force automatically and was - by virtue of section

325 - to be introduced on such a day appointed by the Secretary of State.

On 9 September 2008, in a circular letter (Cl/43/19/1) to all Building Control Bodies throughout England
and Wales, the Secretary of State confirmed - thereby appointing - the date when section 317 of the
HERAO8 was to come into force - this being 22 September 2008.

Again the application of section 317, and therefore section 354, is not retrospective and can only be
applied to any contraventions - including energy efficiency regulations covered by regulation 22A - that

occurred on or after 22 September 2008.

To assist in understanding the impact of these, a time table was provided by government.

Before 6 April 2008 All provisions Six months
Two years, subject to maximum
6 April 2008 to 21 September Provisions designated by of 6 months from date of
2008 regulation 22A obtaining sufficient evidence to
bring prosecution
6 April 2 to 21 t Provisi t designat
pril 2008 to 21 September rowsm?ns not designated by Six months
2008 regulation 22A
Two years, subject to maximum
f ths f te of
From 22 September 2008 All provisions of 6 months from date o

obtaining sufficient evidence to

bring prosecution

LABC Quality Management System 13
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It should be noted that Regulation 22A is, by virtue of section 317 HGRAO8 and section 35A BA8L,
unnecessary after 22 Sept 2010 - after which time all Building Regulation contraventions were able to be
handled under section 35A BA8L.

Application of section 36 Building Act 1984

The use of section 36 notices should only be used where a serious contravention occurs and there is an

intention that the Council intends for it to be removed.

Case law suggests that, having served a section 36 notice within the required 12-month time period, the
Council has an infinite period of time in which to enforce the notice (Bello v London Borough of Lewisham
[2003] EWCA Civ 353).

As such it was held that there was no time limit by which a Local Authority has to use its powers under
section 36 of the Building Act 198L. In the case in question Lewisham Council enforced the removal of a

contravention some 12-years after the service of the original notice.

As such the Council will, in all cases where it considers the contravention of Building Regulations to be
justifiably serious enough to warrant the application of section 36, serve a notice on the owner of the

building and have the details of the notice included on the Land Charges register for the property.

The Council will then make all reasonable attempts to require the owner to remove the contravention

themselves.

Should powers of persuasion fail then the Council will remove work undertaken in default.

Inspection of premises and powers of entry

As a part of its normal routine, evidence will normally be gathered through the process of notified

inspections for Building Regulations matters.

Where a matter is by way of complaint, surveyors will make all reasonable attempts to gain entry to a
property to carry out an inspection by way of invitation by the owner/occupier. However, where the matter
is considered to be serious or access is being unreasonably withheld, surveyors have the authority to enter
premises at reasonable hours - unless the matter relates to a dangerous building and/or emergency

measures are necessary outside normal working hours.

Failure to allow entry to an authorised surveyor will result in a warrant being obtained from a Magistrate

and the warrant will be used and entry gained - by force if necessary.

Building Control surveyors carry photographic identification badges and warrant cards, which will be

displayed on request.

LABC Quality Management System 14
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Building Control will, in the application of gathering evidence and inspecting any allegation of an offence
or dangerous and dilapidated building, have regard to and apply the principles set out in the Home Office
publication: Code of Practice - Powers of Entry (December 2014).

Service of Building Control enforcement notices

All Building Control enforcement notices will, except notices in relation to actions carried out to deal with
emergency measures for a dangerous building - by virtue of section 78 of the Building Act 1984, include

information regarding rights of appeal and appropriate time limits to make any such appeal.

In most cases notices will be served on the owner as identified by reference to the most up-to-date records
held by the Land Registry, or where an owner cannot be identified notices will be served by addressing

them to - “The Owner(s) and/or Occupier(s)” and posted or affixed to the property in question.

Where the owner is a business, the notice will be addressed to the Company Secretary.
The council will, as far as it is reasonably practical to do so, make reasonable enquiries about the name

and address of the owner and address any notice accordingly.

Notices will, in most cases, be delivered by surveyors to the owner’s address - where this is within the

authority boundary. In some cases recorded or registered mail will be used.

Where notices etc. are delivered by hand these will be confirmed by reference to a certificate of service,
signed by the surveyor concerned and, where possible, accompanied by a dated photograph of the place

where the notice etc. was addressed to, e.g.: house number and post/letter box.

Dangerous buildings - emergency measures

In some instances there might not be the time available to make enquiries about ownership - where the
nature of an incident, such as a severe dangerous building occurs. In these cases simple enquiries about
ownership will still be made but, if these come to no avail, surveyors are authorised to take appropriate

action under section 78 of the Building Act 1984 - to remove any immediate danger.

Following any action under section 78 full enquiries will be undertaken as soon as it is practical to do so

and a notice then served on the owner as indicated on the Land Registry records.

Recovery of reasonable costs incurred to enforce a notice

Where the council incurs any costs or charges to enforce a notice in default, then this will be recovered

from the owner and/or placed as a specific financial charge on the Land Charges register.
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Charges not paid in good time will accrue interest and it is in the interest of property owners to resolve any

outstanding debt(s), made against the property, as quickly as possible.

Anyone purchasing a property after a notice has been served, and after costs have been incurred for the

enforcement of a notice, may become responsible for the debt.

Debts left unpaid for any length of time may result in the council seeking a county court judgment or even

seizing the property and selling it at auction to recover all or part of the debt.

Examples of costs might include - the list is not exhaustive

¢ Council staff time in dealing with the matter

¢ Contractor charges - labour, materials, plant & equipment
¢ Professional advisor(s) charges

¢ Legal charges

e Court costs

You can find more information or receive a copy of the Policy form the Councils Building Control Team

Accountability

When delivering this enforcement policy we will remain independent in our decision making and
accountable for our actions. We will strive to provide effective consultation and remain cooperative in our

relationships with people when undertaking enforcement.

Alternative formats

If you would like a copy of this Policy to be provided in another format (for example large type, Braille or

audio tape) please contact Building Control Services.

Where can | complain about this Policy?

If your concern is with the way in which the Council has handled your case, you can complain using the

Council’s complaints system link.
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If your complaint is that you have suffered injustice as a result of maladministration, you can ask for your
case to be investigated by the Local Government Ombudsman. The Ombudsman is independent from the
Council. Whilst they cannot set aside a decision of the Council, they can make recommendations and can,
where they find that it is appropriate, recommend that the Council pays compensation where they
determine that the complaint is justified. Generally the Ombudsman will expect you to have used the

Council’s own complaints system before they will look into a complaint.
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2a St George Wharf, Vauxhall
London SWS8 2LE
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LABC represents all local authority building control teams in England and Wales who
work with industry and building professionals to ensure compliance with the Building
Regulations. There are 3,000 surveyors working in LABC providing a consistent

national service that is delivered at a local level.

LABC represents all local authority building control teams in England and Wales who
work with industry and building professionals to ensure compliance with the Building

Regulations. There are 3,000 surveyors working in LABC providing a consistent

national service that is delivered at a local level.
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gg Appendix 2
Health and Safety Executive

HS E Building Safety Regulator

Andy Girdenis / Auditor
Professional Standards

Castle Point Borough council Health & Safety Executive
FAO lan Butt Building Safety Regulator
CASTLE POINT BOROUGH COUNCIL, Office address
KILN ROAD 7&8 Wellington Place
BENFLEET Leeds
SS7 1TF LS1 4AP

Telephone:

Our Ref: 2024-INS01042Y9G9

http://www.hse.gov.uk/

Date 28/01/2025

Dear lan
CONTRAVENTION LETTER — OPERATIONAL STANDARDS RULES

The Health and Safety Executive, as the Building Safety Regulator (BSR), is writing to you as the delegated
officer of Building Control at Castle Point Borough Council.

Between November 2024 and January 2025, BSR carried out an inspection of your building control functions
under Section 5878 of the Building Act 1984.

The inspection was to assess compliance with your legal duties under the Building Act 1984 and ascertain the
efficiency and effectiveness of your systems, controls and procedures in exercising your building control
functions in relation to BSR’s Operational Standards Rules (OSRs) defined in the inspection terms of reference
at Appendix 2.

During the inspection BSR identified contraventions of relevant requirements, set out in Appendix 1 below.
This letter explains what was wrong, why it was wrong and what you need to do to achieve compliance.

You must confirm you have acted on each of these matters, with supporting documents, by the due dates
within Appendix 1. We will assess this information and may consider prioritising you for another inspection to
ensure operational standards are being met.

If you do not respond demonstrating acceptable action has been taken by the deadline, BSR may take further
enforcement measures, which may include the service of an Improvement Notice under Section 5874, or a
Serious Contravention Notice under Section 58Z5 of the Building Act 1984 (as amended by Building Safety Act
2022). Any enforcement action will be considered in line with our enforcement policy

statement www.hse.gov.uk/building-safety/enforcement-policy.htm.

If you do not understand or wish to discuss the letter, then contact us as above.
Yours sincerely,
Andy Girdenis

Building Safety Regulator, HSE Click or tap here to enter text.



Risk Relevant OSR(s) Non-compliance(s) Improvement(s) actions Timeframe
Governance .1.4 Y(?ur systems and co.n.trols rT.1ust Internal gove.rna.nc.e of the building Yog must devel.op. a strategy/plan .to 12 weeks - 25
identify, manage and mitigate risks control function is inadequate. There was deliver your building control function April 2025

to:

i) the delivery of your building
control functions

ii) the reputation of building
control

iii) compliance with the act,
including building regulations
made under it, for buildings and
any work you oversee

lack of evidence of senior leadership
oversight and monitoring, and no risk
management of the building control
function to inform effective decision
making. There is a lack of assurance over
the restricted functions and activities.
There was minimal documentary evidence
to underpin decision making. This means
you are unable to demonstrate that you
are efficiently and effectively discharging
your building control responsibilities.

There was no quality management system
or equivalent in place reducing your ability
to demonstrate compliance with the
regulations.

setting out your approach to
regulatory activities including how you
will target inspections, resource your
function, manage risk, report and
monitor delivery. This should include
the approach to management
oversight and reporting to inform risk
based decision making and
demonstrate efficient and effective
discharge of your responsibilities.

A robust quality management system
or equivalent needs to be
implemented. Your systems must
identify, manage and mitigate risks to
the delivery of your building control
function. Provide a project/action plan
or equivalent to demonstrate how and
when you will implement a system
that will meet regulatory information
requirements and facilitate
appropriate monitoring and oversight
to enable effective discharge of your
building control functions.




1.12 You must formally evaluate

There was lack of evidence of formal

You must document and implement

Governance . o . . . 12 weeks - 25
the performance and evaluation of the building control function proportionate evaluation and April 2025
effectiveness of your building and activities. Current KPI reporting is compliance activities to provide
control functions. Formal inadequate to deliver assurance over the assurance over the effectiveness of
evaluation must be completed efficiency and effectiveness of the your restricted functions and
at least annually and includes function. activities.
internal and external
activities, for example:

i) random spot checks

ii) peer review

iii) internal audit

iv) external audit

v) management review

People 2.1 You must resource your Due to yOl:Ir systems limitations, You are You must document and |m.plement a | 15 weeks —
- . unable to indicate how many projects process to demonstrate a risk based .
building control functions o ) 25 April 2025
. . each individual RBI has been allocated. and targeted approach to allocation
appropriately and effectively
L You were unable to demonstrate a and management of the workload to
target your activities by ) . o . .
L . proactive and targeted, risk based enable efficient and effective delivery
considering the risk and . : .
. . approach to allocation and delivery of by competent persons with the
potential severity of ) . L . . .
. your restricted functions and activities. relevant registration. This should
contraventions of the act and . . .
- . . include demonstrating how risks and
building regulations. This must . . )
. . potential severity of contraventions
include the allocation of . )
are considered when allocating

competent persons to any )

) resources to projects.
given task.

People 2.2 You must ensure persons You do not maintain appropriate You must implement a process and 12 weeks - 25

supporting and/or delivering competency records for persons keep records to demonstrate persons | April 2025

your building control functions
act within their competence
and relevant registrations. This
applies to all building control

delivering your building control functions
and/or activities. Therefore you cannot
demonstrate that RBIs allocated to
projects are acting within their
competence.

delivering your building control
functions and /or activities are acting
within their competence and relevant
registration class.




functions and includes acting
within:

i) the building inspector
competence framework

ii) the code of conduct

for RBIs (section 58F of the
act)

iii) the professional conduct
rules for RBCAs (section 58R
of the act)

iv) any code of conduct
provided by the local
authority for persons
engaged by that local
authority

2.5 You must keep up-to-date
records relevant to the
competence of persons
delivering your building
control functions.

Operations | 3.6 You must communicate with Our sample testing, project reference Document and implement a process 12 weeks - 25
duty holders about key 24/0464/BR refers. This shows to ensure key decisions are April 2025
decisions and their communications around key discussions appropriately communicated to all
implications on their buildings with the principal designer but not with relevant duty holders.
and building works at relevant the client.
times.

Operations | 3.7 You must apply a risk-based There is no risk based approach to Document and implement a process 12 weeks - 25
approach using the principles planning and intervention within the to ensure that a risk based approach April 2025

of good regulation to set up
and keep under review your:

inspection regime. There is no active
engagement with duty holders or
enforcement activity taking place.

to building control activities and




i) inspection regimes

ii) project-specific inspection
and intervention plans

iii) practical delivery

interventions is taking place aligned to
the principles of good regulation.

Operations | 3.10 Building control inspection 9. Your system limitations mean you are not | 9. Document and implement a system 12 weeks - 25
evidence must be date/time compliant with geo tagging and date/time and process to ensure all relevant April 2025
marked and images also geo- marking requirements. documentation is appropriately geo-
tagged. tagged and date/time marked.

Operations | 4.1 You must apply a risk-based 10. There are no intervention and 10. Document and implement a risk based | 12 weeks - 25
approach to the use of enforcement procedures. No active approach to intervention and April 2025
regulatory intervention and/or intervention and enforcement activity is enforcement activity.
enforcement tools. This means carried out.
you may need to take action
against the duty holder.

Operations | 4.5 You must send complete and 11. You were unable to provide a classified list | 11. Document and implement a process 12 weeks - 25
correct returns, specified of your current building control project to classify projects to enable the April 2025

reports and other information
relating to the exercise of your
building control functions to
the regulatory authority as
directed.

portfolio. Therefore you are not able to
demonstrate assurance that resources
allocated to projects are of the requisite
competence and class.

effective allocation of work to
competent and appropriately
registered RBlIs.




Building Safety Regulator (BSR) Inspection Terms of Reference
Background

The Building Safety Regulator (BSR) undertakes inspections to ensure that Building Control Bodies
(BCBs) i.e., Local Authorities (LA’s) and Registered Building Control Approver’s (‘RBCAs’) are complying
with the Building Act 1984 and associated legislation. BCBs must comply with the published
Operational Standards Rules (OSRs), which set out the minimum performance standards expected. All
BCBs will be subject to ongoing monitoring and at least one inspection over a five year period.

The Building Safety Act and subsequent secondary legislation provides that inspections of all building
control bodies must be on a full cost recovery basis. Further details are available in the BSR charging
Scheme. It is not possible to provide a fixed cost at the start of the inspection. Invoices are issued
monthly throughout the duration of the inspection.

Objective

The objective of an inspection is to verify that BCBs are complying with the OSRs, as well as identifying
opportunities for improvement within the Building Control profession. Where non-compliances are
identified then BSR as the regulatory authority have a series of escalating sanctions and enforcement
measures to maintain standards and deal with poor performance.

Risks

The BSR uses a risk-based and intelligence-led approach to assess the performance of BCBs. Our
approach to monitoring and assurance is:

e Proportionate
e Targeted

e Transparent

e Consistent

We have identified the following risks, which will form a key focus of the review:

Risk 1 — Governance
Relevant OSRs: Systems and controls 1.1, 1.2,1.4, 1.10,1.12; Enforcement & Intervention 3.1

e Unclear authorities and/or accountabilities results in poor building control regulatory decision
making.

e [nadequate performance and risk management arrangements undermines the organisations ability
to implement robust regulatory controls.



This may lead to ineffective discharge of statutory building control functions/activities and
enforcement action.

Risk 2 - People - Capacity and Capability (Competence).
Relevant OSRs: Persons 2.1 to 2.6

e Insufficient resources and a lack of competent RBIs, results in ineffective and inefficient delivery of
building control functions and activities.

e [nadequate L&D strategy, training, ongoing CPD and management of Class 1 RBI supervisory
arrangements results in regulatory skills gaps.

This may lead to ineffective discharge of statutory building control functions/activities and
enforcement action.

Risk 3 — Operations
Relevant OSRs: Systems and controls 1.4, 1.5, 1.6, 1.11, 1.14, 1.15; Building control functions 3.1 to
3.12; Enforcement and Intervention 4.1,4.5.

e Operational policies and processes are not adequately implemented or monitored in line with the
LA Quality Management System (QMS) resulting in ineffective and inefficient delivery of building
control functions and activities.

e Inspection plans are not targeted or risk based resulting in ineffective regulation and weak
assurance.

e Statutory consultations are not appropriately conducted, documented or advice acted on.

This may lead to ineffective discharge of statutory building control requirements and enforcement
action.

Scope
The scope of inspections will include (this is not an exhaustive list):

e assessing your governance, risk management and control arrangements to determine if your
building control statutory obligations are being met aligned to the Operational Standards Rules
(OSR’s). This will include assessing assurance activities in place as the LA remains accountable for
effective and efficient delivery of its statutory building control function and activities.

e assessing compliance with your building control systems, policies and processes as set out in your
Quality Management System.

e assessing how you are prioritising and delivering your building control functions/activities aligned
to ‘The strategic context for the regulated framework’.

e establishing if you have:

o sufficient, experienced and qualified staff with competencies appropriate to the type of
building control work undertaken;

o workforce and succession plans in place to enable ongoing effective and efficient discharge
of your statutory BC functions and activities; and

o robust arrangements for continuing professional development and training to maintain
competence.



e evaluating the robustness of the building control inspection regime through sample testing. For
example, seeking evidence to support appropriate decision making aligned to the OSR
requirements through review of completed statutory consultation reports, initial plans, project
inspection plans, site inspection reports, issue of completion certificates, competence records etc.

Approach

We will require you to provide supporting documentation requested in a timely manner. Some of this
information may be requested up front to ensure we can complete the inspection as efficiently as
possible. Any call for documentation in advance of the inspection must be provided in digital format
within 10 working days from the date of the inspection notification letter.

Inspection methods typically include a combination of:

e examination of systems of work, procedures and relevant documents.
e discussions with people, including, directors, managers, and building Inspectors.
e observation of work activities, practices and conditions.

We will be looking for:

e risks that prevent the achievement of the system or process objectives;

e eventsin the system and processes where we would expect controls;

e the controls we would expect to be in place to mitigate the risks; and

e the actual controls that are in place to manage the risks.

e periodic updates on the implementation of agreed actions after the inspection completes.

Timings

1. BSR will provide 14 days’ notice of an upcoming inspection.

2. BCBs must respond to requests for information and meetings in a timely manner, and no later
than 10 working days.

3. BCBs must respond to inspection report findings within 10 working days. This response time
may be reduced if serious contraventions are identified.

Distribution

In planning our inspection, we will discuss with you the name of any persons within your organisation
that are best placed to provide the information required, which may also include interviewing staff
engaged by your organisation, including Registered Building Inspectors (RBIs) engaged by the
organisation.



FINAL DRAFT Building Control Improvement Plan

Improvement Action(s)

07.02.25

Timeframe

Stephen Garner - SG, lan Grimwade - IG, lan Butt - IB, Leadership Team - LT, Portfolio Holder (PFH).

Completion

Lead| Other

Building Control Update

Key Deliverables/Actions to Improvement

Appendix 3

Evidence the Improvement has been
Achieved (supporting documents)

[ ]Key Milestone

Progress Timeline

2025

Mar

Status
Select

Feb Apr

ilding Control Improvement Plan - /ead /an Grimwade
Governance |A 12-month, annually reviewed, business plan must be in Whilst the Building Control service plan  |12-month business plan from 1st April 2025, signed off by the [12-month business plan, noting annual
place to provide reassurance about how the Building SG provides some reassurance, a 12-month |[Leadership Team. review.
Control function manages and plans its resources, business plan will address the BSR
including finances, with a clear picture of what and how it requirements. Business Plan to include reference to improvement number 4. |Copy of Leadership Team notes signing
delivers and complies with the operational standard rules. off the business plan. 2 X X 25.04
Annual review thereafter.
Implemented from 1st April 2025.
2 ]Governance |A project plan needs to be developed to identify and putin |12 weeks 25/04/2025 | IG SG |Building Control was already aware of this |Request Internal Audit to undertake review to provide required |Building Control review logged on
place a quality management system. improvement that will help to evidence its |intermediate assurances. Internal Audit forward plan.
compliance with regulations.
This system needs to contain a clearly explained set of Develop project plan/action by 25th April. Project/Action Plan, including
processes and responsibilities that ensures the Building It is already in the process of scoping and anticipated QMS impl \tation date.
Control functions runs how it is supposed to. putting in place a quality management Take forward quality management system extension with LABC,
system and having selected Local to implement the add on that meets BSR requirements. From 25th April 25 - further evidence:
In the meantime, to provide assurance, Internal Audit will Authority Building Control. - Internal audit report and findings. 2 X X 25.04
undertaken a review of this aspect. Internal Audit undertaken with report and findings. :
Before this system is in place, Internal - Training delivered (confirmation of
Audi? will be requested to provide the Implementation of quality management system and training. provider, attendance and dates).
required assurance to BSR.
- Confirmation of date new system
extension has been implemented.
3 |Governance |Additional measures need to be put in place to document |12 weeks 25/04/2025 | IG | SG/ LT |Whilst there is already a process to be Operational Standard Rules Key Performance Indicators need |Operational Standard Rules Key
and provide evidence that the Building Control function is sure the Building Control function is to be incorporated within quarterly reporting. Performance Indicators within reporting
working effectively. working effectively, additional to government from April 2025.
performance measures will be put in Access reports required and tested.
place to further strengthen this. Operational Standard Rules Key
Additional Key Performance Indicators to be part of reporting Performance Indicators within reporting
from April 2025. to Leadership Team from April 2025. 2 X x [25.04
Evidence of monitoring and actions
arising from Leadership Team meeting
notes.
4 |People A written process should be in place to support how work |12 weeks 25/04/2025 | IG SG |Whilst a process is in place to allocate Create an Allocation and Workload Management process with |Written Allocation and Workload
and projects are allocated within the Building Control work within the Building Control function, |to address the points raised by the BSR. Management Process.
function - to the right person, with the right skills and this needs to be documented, including
qualifications. information about how this considers any |Process to include new 3-weekly check on non-completed Date of Process implementation
risks. applications. confirmed. 2 X X 25.04
Resourcing considerations to be included within the 12-month  [Required resourcing within the 12-month
business plan - refers to improvement number 1. business plan.
Implement the aareed process.
5 |People A written process should be in place, and records kept, to |12 weeks 25/04/2025 | IG SG |Whilst work is allocated to Building Create a Competency process to address the points raised by |Written Competency Process.
show that those delivering Building Control functions are Control staff with the right qualifications  [the BSR.
suitably qualified to do so. and skills, this needs to be supported by a Log to record work competency
written process and record. Implement the agreed process. implemented (plus date signed off). 2 X X 25.04
Create and implement a log to keep a record of work allocated  [pate of Competency Process
to suitably competent Building Control staff. implementation confirmed.




7 |Operations |A process needs to be in place to make sure decisions are |12 weeks 25/04/2025 | IG SG |To ensure consistency across the Create a Communications process to address the points raised |Written Communications Process, to
shared with everyone who should be informed. Building Control function, a written by the BSR. include spot checking, recording and
process needs to be in place to make monitoring. 2 X 25.04
sure key decisions are communicated to |Implement the agreed process. .
everyone who should be informed. Date of Process implementation
canfirmed
8 |Operations |A process needs to be in place to show that the Building 12 weeks 25/04/2025 | IG SG |A written process needs to be in place Create a Planning and Intervention process to address the Written Planning and Intervention
Control function is being delivered to the required and implemented to demonstrate that the |points raised by the BSR. Process, to include spot checking,
standards of regulation. Building Control function is meeting the recording and monitoring. 2 X 25.04
principles of good regulation. Implement the agreed process. .
Date of Process implementation
canfirmed
9 |Operations |A system and process needs to be in place that includes |12 weeks 25/04/2025 | IG SG |The Building Control function has been Identify and implement a system that includes geo tagging and |Written Geo Tagging & Date/Time
geo tagging (place identification) and date/time marking. looking to strengthen the system it uses. |date/time marking. Marking Process.
As part of this review, it will include geo Create a Geo Tagging and Date/Time Marking process to Date of Process implementation 6.02 25.04
tagging and date/time marking, with a address the points raised by the BSR. confirmed. : :
written process to support these
considerations. Implement the agreed process. Date of new system implementation
10 [Operations |A procedure needs to be written to explain how the 12 weeks 25/04/2025 | SG IB |A procedure needs to be written and put |Draft Building Control Enforcement Policy. Building Control Enforcement Policy.
Building Control function approaches its intervention and in place that describes the Building
enforcement. Control function's risk based approach to |Report to Cabinet seeking approval of the draft Building Control | Copy of 19.02.25 Cabinet minutes 2 19.02 25.04
intervention and enforcement activity. Enforcement Policy - meeting of 19th February 2025. approving the policy. : .
Implement the agreed Building Control Enforcement Policy.
11 |Operations |A process needs to be in place that puts projects in 12 weeks 25/04/2025 | IG SG/ |Whilst projects are allocated to Building |- Create a Classification of Projects List process to address the |Written Classification of Projects List
categories to show that those delivering these pieces of Cabinet|Control staff with the right qualifications  |points raised by the BSR. Process.
work are suitably qualified to do so. and skills, this needs to be supported by a
written process. - Implement the agreed process. Date of Process implementation 2 X 25.04
confirmed.
- Create a new access report from the system.
Access report for current Classification
Lead | Other Building Control Update Key Deliverables/Actions to Imp| Evidence the Imp has been Achieved 2 X X
[12 | 1B SG |Whilst there is a corporate risk register, [Revise the Corporate risk register to include Building Control.  |Corporate risk register includes Building
there was no specific risk register for Control. X X
|| Building Control.
13 1B PFH |Develop a Conflicts of Interest Policy for |Draft a Conflicts of Interest Policy for Building Control and gain |Conflicts of Interest Policy for Building
Building Control. approval. Control.
Other Improvements - identified by Building Control Management ) 2 X X
Implement policy. Confirmation of date of policy
(12 | IG SG |Add remaining procedure for 'Plan Draft Plan Checking business process map for Building Control |Plan Checking process map for Building
Checking' to achieve a complete set of and gain approval. Control.
operational procedures. X X

Implement process map.

Confirmation of the date the process

imolemented

Status Key

Not started/not yet assessed

5 - Not applicable or for info
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